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"(B) if there is no such designation, the calendar year.
No period may be designated under subparagraph (A) unless the
same period is designated with respect to all other plans of the
employer of the same type. Any designation under subpara-
graph (A) may be changed only with the consent of the Sec-
retary/'
(C) Subsection (c) of section 4976 of the 1986 Code (as
added by title T) is amended—
(i) by striking out "any plan year" in paragraph (1)
and inserting in lieu thereof "any testing year (as
defined in section 890X13))"; and
(ii) by striking out "such plan year" each place it
appears  in paragraph  (2)(A)  and  inserting in  lieu
thereof "such testing year".
(2) time for testing.—
(A) in general.—Subsection (g) of section 89 is amended
by adding at the end thereof the following new paragraph:
"(6) time for testing.—
"(A) in general.—Except as otherwise provided in this
paragraph, the determination of whether any plan is a
discriminatory employee benefit plan for any testing year
shall be made on the basis of the facts as of the testing day.
"(B) adjustment where benefit of highly compensated
employee changes.—If the employer-provided benefit
(actually provided or made available) of a highly com-
pensated employee changes during the testing year by
reason of any change in the terms of the plan or the making
of an election by such employee, the amount taken into
account as such employee's employer-provided benefit shall
be adjusted to take into account such change and the
portion of the testing year during which the changed bene-
fit is provided (or made available).
"(C) treatment of non-highly compensated employees
where change in plan.—Rules similar to the rules of
subparagraph (B) shall apply in the case of employees who
are not highly compensated employees and who are affected
by any change in the terms of the plan, except that the
determination of such employees' employer-provided bene-
fits (actually provided or made available) shall be deter-
mined as of the date after such change selected by the
employer and permitted under regulations prescribed by
the Secretary.
"(D) testing day.—For purposes of this paragraph, the
term 'testing day' means—
"(i) the day designated in the plan as the testing day
for purposes of this paragraph, or
"(ii) if there is no day so designated, the last day of
the testing year.
"(E) limitations.—
"(i) designation must be consistent for all plans
of same type.—No day may be designated under
subparagraph (DXi) with respect to any plan unless the
same day is so designated with respect to all other
plans of the employer of the same type.
"(ii) designation binding.—Any designation under
subparagraph (DXi) shall apply to the testing year for

